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OPI NI ON OF THE COURT

The Governnent contends that the Territorial Court's judgnent
dat ed June 28, 1993 shoul d be reversed because: (1) the court erred
in finding the Governnment negligent in "failing to post necessary
traffic control signs indicating the appropriate speed and warni ng
of the blind driveway on the public roadway;" (2) the court's
finding that the Governnent's alleged breach was the proxinate
cause of the fatal injuries sustained by appellee Pant was clearly
erroneous; (3) the court erred in finding that there was no
credible evidence that appellee Pant failed to stop at the
intersection; and (4) the trial judge erred in failing to nake a
Rul e 52 finding on the Governnment's actual or constructive notice
of an alleged dangerous condition. For the reasons set forth
below, this Court will remand this case for further action in

accordance with this opinion.

FACTUAL BACKGROUND

On June 24, 1990, thirteen year old Terry Pant, riding his
bi cycl e down a private gravel road or driveway into a public road,
collided with a car operated by Hansen traveling on the public

road. The driveway was at | east partially hidden fromthe roadway
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by an enbanknent and vegetation. The boy died from injuries
resulting fromthe collision

Pant's parents instituted litigation pursuant to the Virgin
| slands Tort Clains Act, V.I. CobE ANN. tit. 33, § 3408. They
alleged that the CGovernnent failed to post speed limt signs,
failed to post road entrance signs, failed to mark the road
appropriately, and failed to design the intersection properly. At
the bench trial, and over the Governnent's objections, the court
accepted expert testinony regarding highway safety on the Virgin
| sl ands, the appropriateness of the speed |limts and cautionary
signs in a given area on Virgin |Islands roads, and vehicl e braking
di st ance. Joint Appendix ("J.A ") at 57. The investigating
traffic officer also testified regarding speed, visibility, and the
residential nature of the area. Contrary to the testinony of the
boy's father, both the officer and another witness testified that
t he bicycle had no brakes the day of the accident. Hansen was the
only eye-witness. The parents testified about the conditions of
the i ntersection and about their son's education in bicycle safety.

The trial court found the Governnent 90%negligent for failing
to post necessary traffic control signs and signs warning of a
blind driveway. The youth was found 10% contributorily negligent
for failure to exercise ordinary care by operating a bicycle

wi t hout brakes. Judgnent was awarded in favor of each parent in
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the anmpbunt of $22,502 on June 28, 1993, including the 10%

deduction. This appeal followed.

DI SCUSSI ON
The Governnent's negligence and proxi mate cause

The appropriate standard of reviewis that the trial court's
findings of negligence and proxinate cause are not clearly
erroneous. FED. R CQv. P. 52(a); Sheet Metal Wrkers Int'l Ass'n
Local 19 v. 2300 Goup, Inc., 949 F.2d 1274, 1278 (3d Cr. 1991).
Due regard is given to the trial court to judge wtness
credibility. The appellate court may not substitute its own
findings, but may only assess whet her enough evidence existed to
support the lower court's findings. Cooper v. Tard, 855 F.2d 125,
126 (3d Gir. 1988).

Negl i gence is the breach of a duty which causes an injury to
anot her.  RESTATEMENT ( SECOND) OF TorTs, § 281.°
V.I. CooE ANN. tit. 20, 8 1(d) states that the Governnment has a duty
to keep the public roads safe, including warning users of all road
hazards such as blind entrances. See Lubick v. Travel Services,

Inc., 23 V.I. 120, 123 (D.V.1. 1987)(enphasi zing the duty of care

The Restatenment on the Law is the rule of decision absent
local law to the contrary. V.1. CobE ANN., tit. 1, 8 4 (1967).
See Perez v. Governnment of the Virgin Islands, 23 V.I. 220
(D.V.I. 1987)(referring to 8 281 in a negligence action).



D.C. Gv. App. No. 93-211
Opi nion of the Court

Page 5

owed to notorists).

Havi ng established the Governnent's duty, we now exam ne the
clainmed breach. Inits June 28, 1993 Order, the trial judge stated
that "[t]he Government's breach® was the proximate cause of the
fatal injuries sustained by Terry Pant." Joint Appendix ("J.A ")
A" The Governnent concedes that a blind entrance my have
existed and that it did not post warning signs or |ower the speed
limt.® The Governnent contests, however, that this failure to
post signs proximately caused the fatal injuries. The RESTATEMENT
(SEconD) oF Torts 8 431 descri bes | egal cause:

The actor's negligent conduct is alegal cause of harmto
anot her if

(a) his conduct is a substantial* factor in bringing
about the harm and

(b) thereis norule of lawrelieving the actor from
liability because of the manner in which his negligence
has resulted in the harm

A plaintiff is contributorily negligent if he is also at fault.

*The breach the court referred to was the Government's
negligence "in failing to post necessary traffic control signs
i ndi cating the appropriate speed and warning of the 'blind drive
on the public roadway." Joint Appendix ("J.A ") "A"

®Hansen, who did not receive a traffic ticket, was traveling
at approximately 35 mles per hour, the legal speed Iimt on
Virgin Islands public roadways outside of town Iimts unless
ot herwi se posted. V.I. CobeE ANN. tit. 20, § 494.

“ Substantial' nmeans that a reasonabl e person woul d consi der
t he conduct the cause of harm  RESTATEMENT ( SECOND) OF TORTS, § 431,
cnt. a, § 433.
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RESTATEMENT ( SECOND) OF TorTs, 8 433A, cnt. f. The Governnent all eges
that appellee had a duty to show that Hansen woul d have obeyed a
| ower speed limt had one been posted; that had a road entrance
sign been posted, Hansen would have driven nore cautiously; and
that by driving at a |lower speed or being forewarned of the
driveway, Hansen would have had enough tine to appreciate the
danger and react accordingly.® Such speculation is not encouraged
or required by |aw?®

The testinony i ndicates that had the Governnent posted a | ower
speed |imt and a warni ng sign, Hansen may have had enough tine to
avoid the collision.” The Government presented no evidence to
di spute testinony that the area where the accident occurred was
residential in nature or that the speed limt in aresidential area

is usually posted at 20 mles per hour. Thus, we find no clear

*Hansen testified that she drives at the assigned speed, and
that if warning signs were posted, "[i]t would have nade a big
difference. | see they [the Governnent] have now and that mnakes
a difference.” J.A "B" at 41.

®Specul ati on of whet her Hansen woul d have reacted in tine to
save the boy's life is not dispositive on the theory of
negl i gence, which instead eval uates whether a reasonabl e person
inasimlar situation would have been able to avoid the
col l'i sion.

‘Cormon sense inplores us to assunme that a sign warning of
change or posting a |l ower speed limt would nost |ikely cause a
reasonabl e driver to make a driving adjustnent to afford nore
time and attention to the change in conditions. Even if the
collision would still have been unavoi dable, the inpact at a
sl ower speed m ght not have resulted in fatal injuries.
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error in the court's assessnent of negligence and causati on.

Terry Pant's failure to stop

The third contention presented by the Governnent on appeal was
that the court erred in finding that there is no credi bl e evidence
that appellee Pant failed to stop at the intersection. The
Governnent relies on the investigating officer's testinony that he
found no skid marks or other evidence that the boy applied his
brakes or stopped the bicycle with his feet, contending that there
was i ndeed credi bl e evi dence of the decedent's negligence. J.A "E'
at 25. Hansen testified that she did not see the boy until after
the collision occurred. J. A "E" at 35-36.

To justify reversal, this Court nmust find that the trial court
clearly erred in finding no credible evidence that the |ack of
oper abl e brakes on appel | ee's bicycle contributed to the collision.
Wiile the investigating officer found no physical sign in the
gravel driveway of an attenpt to stop the bicycle, the rate of the
bicycle's speed on the 5 degree incline towards the road was
unknown. Mboreover, the officer's testinony that he believed that
the child failed to stop at the driveway entrance and travel ed
straight out fromthe driveway onto the road was specul ati ve, since
the of fi cer was not present when the collision occurred. The child

may have been traveling slowly when approaching the intersection,
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and, after noting that there were no cars visible, may have
proceeded into the intersection w thout necessarily comng to a
conplete halt. M. Pant testified that his son was well versed in
bi cycle safety. While we thus find no error in the trial court's
finding that no evidence i ncul pated Terry Pant's acti ons, we cannot
reconcile this with the judge's ruling that the boy was 10%
negligent. There nust first be a finding that the child' s actions
proxi mately contributed in part to the collision. This discrepancy
requires us to remand this matter for the trial court to nake
specific findings on the issue of any negligence and proximte

cause on the part of appellee Pant.
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The Governnent's active or constructive notice

Finally, the Governnent contends that the failure of the trial
judge to make a Rule 52 finding on the Governnent's actual or
constructive notice of an alleged dangerous condition requires
reversal and remand. Feb. R Cv. P. 52 states in pertinent part
that "[i]n all actions tried upon the facts without a jury or with
an advisory jury, the court shall find the facts specifically and
state separately its conclusions of |law thereon.” "Findings of
fact nust include as nuch of the subsidiary steps by which the
trial court reached its ultimte conclusion on each factual issue."
Bl ue Li ne Coal Co. v. Equi bank, 769 F. Supp. 891, 896 n.7 (E. D. Pa.
1991) (quoting 9 CHARLES A. WRIGHT & ARTHUR R M LLER, FEDERAL PRACTI CE AND
PROCEDURE 8§ 2579, at 710 (1971)). The trial court nust "find the
facts on every material 1issue, including relevant subsidiary
issues, and . . . 'state separately' its conclusions thereon with
clarity." Kruger v. Purcell, 4 V.I. 361, 363, 300 F.2d 830, 831
(3d Gr. 1962)(citations omtted and enphasi s added). The fi ndi ngs
of fact and conclusions of law nust fully inform the appellate
court of the bases for the decision. 1d.; see also Fehringer v.
Bl uebeard's Castle, Inc., 6 V.I. 471, 395 F. 2d 851 (3d G r. 1968).

Absent a finding of the Governnent's notice of a defect
existing on a public road, the Governnent cannot be found

responsi bl e for damages proxi nat el y caused by t he def ect. Bennerson
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v. Small, 1987 St. X Supp. __ (D.V.1. App. 1987); Zubick v. Travel
Services, Inc., 23 V.I. at 123.

Noti ce of a dangerous condition can be actual or constructive.
In this case, no evidence indicates that the CGovernnent obtained
actual know edge that the intersection was hazardous based on
obstructed vision. Notice nmay be inplied or constructive if it
"existed for such a period of tine prior to the accident, and was
of such an obvious nature that the Governnent in its exercise of
due care shoul d have di scovered the [defect], and its potential for
causing harm" 1d. at 123; see also V.I. CooE AN tit. 20, 8
1(a)(outlining the Governnment's duty of care to keep the public
roads "in good serviceable condition"). Al t hough the record
supports a finding that the Governnent had inplied notice of the
condi tion, no such finding was entered inthe trial court's witten
findings of facts. J.A "A", "C' at 58-59, "E' at 15, 20-24, 28;
Suppl enent al Appendi x at 102-103.

Where "there is no indication of how the court reached that
concl usion or what evidence was considered, and, thus, no basis

upon whi ch [an appell ate court] can reviewthat conclusion,"” remand
i's required. See Scalea v. Scalea's Airport Service, Inc., 833
F.2d 500, 502 (3d Cir. 1987); see also Fehringer v. Bluebeard' s
Castle, 395 F.2d at 851 (remanding case in which inadequate

findings of fact precluded "intelligent review').
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Thi s Court has previously been conpelled to vacate trial court
j udgnents when the finding was vital to determne liability but it
was not recited in the court's findings of facts.
Due to the expandi ng appell ate case |oad of this Court,
it has becone increasingly inportant for the trial court
to enter concise but conprehensive findings of facts in
support of its conclusions of law. \While al nost every
appeal includes atranscript of the proceedi ngs bel ow, as
well as briefs of trial counsel, it is the decision of
the trial court which nust be reviewed. Thus, it is
inperative that the trial court clearly state its
findings that led to its final decision.
Armstrong v. Arnstrong, 1978 St. X Supp. 55, 56 (D.V.1. App. 1978).
The Third Crcuit has chided this Court in the past for its |iberal
interpretation of this requirenent. Priess v. Severe, 22 V.|. 433
(D.V.I. App. 1986)(citing Kruger, 4 V.I. at 363 and Island
Construction Corp. v. Danielson, 4 V.1. 426, 316 F.2d 161 (3d G r.
1963)); see also Carr v. Pena, 432 F. Supp. 828 (D.V.l. App. 1977).
The lower court's findings of fact fail to indicate whether
t he Governnent had notice, a vital prerequisite for judgnent to be
I nposed against it. Al though the findings state that the
I ntersection was "blind," afforded "no visibility to either those
going onto or traveling on the public roadway," and that no

cautionary signs were posted, the conclusion that the Governnent

was negligent in failing to post signs presupposed that the
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Gover nnent had prior notice of the dangerous condition.® The need
for a lower court finding regarding notice, an essential el enent,
Is vital in a fact-intensive case such as this. Accordingly, we

remand this matter for the trial court to augnent its findings of

facts regarding the question of notice.

CONCLUSI ON

For the foregoing reasons, we vacate the Territorial Court's
Fi ndi ngs of Facts and Concl usion of Law dated June 28, 1993 and
remand this matter for the |imted purpose of anending its
findings, conclusion, and, as necessary, its Judgnent to
correspond with the evidence whet her appellee Pant failed to stop
at the intersection. On remand, the Territorial Court will also
enter its findings of facts regarding the Governnment's actual or
constructive notice of the condition of the intersection in
questi on. W affirm the lower court's findings on all other
i ssues. An appropriate order will be entered.

FOR THE COURT:

8Testinony reveal ed that the driveway existed before the
public roadway was constructed, inplying that the Governnent had
noti ce of the enbanknent and the obscured view. The corner was
al so obscured by vegetation. The evidence did not reveal how
| ong the vegetation existed, although Hansen testified to
increased rain fall at that time, which she believed encouraged
the vegetation overgromh. J.A "B' at 34.
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